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26 naned female claimants that they are entitled under
the ternms of the Anti-Di scrimnation (Pay) Act, 1974
to the same rate of renuneration as that paid to seven
named conpar at ors.

Backagr ound

The claimants and the conparators involved in this
claimare enployed by the Irish Aviation Authority.
The Authority was established in January, 1994 to take
over the role and functions of the Air Navigation
Services Ofice of the Departnent of Transport, Energy
and Comruni cations. The Authority’s responsibilities
i nclude the provision of safe, orderly and expeditious

civil aviation services in Irel and.

The claimants and the conparators are either enployed
at Dublin Airport or at Shannon Airport and they are
graded as Data Assistants. They are assigned to work
either in operations or in training. The conparators,
at the time of the claim were all Ar Traffic Control
Assi stants, which grade was bei ng phased out, and was
being replaced with the claimnts’ grade of Data

Assi stant and Student Controllers.

The first Data Assistants were recruited by open
conpetition in January, 1997 and the first intake of
Student Controllers took place in Cctober, 1997. The
operational requirenents to phase in the Data Assi stant
grade whil st phasing out the Air Traffic Control
Assi stant grade required a transition period of
approximately 15 nonths. After the conpletion of the
transition period one person, a named conparator, who
the Authority describes as unique, remains in the

gr ade.
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In February, 1998 the Union served a claimin respect
of the 26 naned fenal e enpl oyees and nom nat ed seven
conparators. A list of the nanmes of the clainmnts and
the conparators, together with their work | ocations are
at Appendix 1. The Equality Oficer held a prelimnary
joint hearing with the parties. Subsequent to that
hearing he received witten subm ssions from both
parties to the case. As |ike work was not conceded by
the Authority, the Equality O ficer carried out, on
various dates in August and Septenber, 1998,

i nspections of the work of the claimnts and the
conparators at both Dublin and Shannon airports. He
held a final joint hearing with the parties on the 4th
Novenber, 1998.

Summary of the C aimants’ Case

The Union contends that the 26 claimants, at the tine
of the claim did “like work” within the neani ng of
section 3(a), (b), and (c) of the Act with the seven
named conparators and are therefore entitled to receive
the sanme rate of renmuneration. The Union rejects the
respondent’s case that there are grounds other sex to
justify the pay differential between the claimnts and

t he conparat ors.

In support of its case of “like work” the Union points
to its job descriptions of the claimnts and the
conparators work as at Appendix 2. The Union’s
commentary on the duties of the clainmnts and the

conparators is at Appendi x 3.

The Uni on contends that the proportion of fermales in

the Data Assistant grade conpared with their proportion



inthe Air Traffic Control Assistant and Air Traffic
Control Service grades establishes a sufficient
statistical pattern to prove unequal treatnment. On 5
February 1998 the figures and proportions were as

foll ows: -
G ade Fenal e Mal e Fenal e
Proportion
D. A 26 12 68%
ATCA 4 7 36%
Al ATC 26 245 10%
1998 Cadets 4 20 17%

3.4

The Union contends that in a male dom nated service the
only predomnantly fermale grade is the Data Assi stant.
The Uni on points out that the proportion of females in
the grade is 32 percentage points higher than in the
grade of the conparators, the Air Traffic Contro
Assistant. It is 58 percentage points higher than in
the overall Ar Traffic Control Service and even 51

per cent age points higher than the 1998 Cadet i ntake.

In relation to the respondent’s argunents, that all the
claimants and all the conparators are not enpl oyed at
the “same place” for the purposes of the Act, the Union
poi nts out that the pay and conditions of the
respondent’s enpl oyees here are determ ned on a
national basis through a Central Joint Conciliation
Counci | .
rel evant centres in the State viz. Dublin and Shannon

As a result the Union contends that the two
constitute the “same place”. |In support of this case
the Union refer to a nunber of findings under the
Anti-Di scrimnation Act, including MPMPA | nsurance
Conpany v Three Wnen I nsurance O ficials EP12/85

3.5 The respondent, the Union nmaintains, msinterprets the
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rel evant | egislation that because the arrangenents are
transitional this constitutes a defence to the claim
It points out that case |aw allows a claimant to be
conpared with a fornmer conparator and there is clearly
no restriction on a conparison with a current one -

even if it is transitional.

The Uni on does not accept that the male in the ATCA
grade is unique nor is there an agreenent to “red

circle” him The Union points out :-

A “An ATCA's pronotion entitlement or
expectation is determ ned by the nunber of
Control |l er vacanci es and ATCAs have served for

peri ods of 12 years in the grade.

B. An ATCA who passes their primary course and
subsequently fails the “Controller” nedical wll

not be pronoted and continues to serve as an ATCA

C. An ATCA who succeeds in being pronoted to
Controller and fails to secure an ICAO rating
reverts to the ATCA grade and continues to serve
as an ATCA

D. Therefore the concept of a lifetinme career
ATCA is not unique and the person here cannot be

considered be “red circled”.

Summary of Respondent’s Case

The Authority rejects that “li ke work” as defined by
Section 3(a), (b) and (c) of the Anti-Discrimnation
(Pay) Act, 1974 exists between the work of the

claimants and the naned conparators. The Authority’s
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descriptions of the work of the clainmants and the naned
conparators are at Appendix 4. The respondent’s views
on the differences between the contracts, terns and
conditions of enploynment of the two grades are at
Appendi x 5.

The respondent, “wthout prejudice” to its case that
“li ke work” does not exist between the clainmnts and
the conparators, contends for various reasons, that
there are “grounds other than sex” to justify the pay

differential .

The Authority points out that the Union has been
selective in its choice of claimants and conparators in
that the reality is that the claimnts grade of Data
Assi stant and the conparators grade of Air Traffic
Control Assistant are both made up of mal es and

f emal es.

The Authority draws attention to the requirenent in the
Act for a claimant and conparator to be enployed in the
“sane place”. The Authority asserts that the only
reasonable interpretation of the “sane place” is the
Authority’s Training and Air Traffic Control Centres at
Shannon Airport. The respondent holds that that under
no circunstances could Dublin Airport and Shannon

Airport be construed as the “sane pl ace”.

One of the main argunents of the Authority is the grade
of Air Traffic Control Assistant was bei ng phased out
and that there was a transitional tinme period for this
phasing out. The Authority states that the period of
transition arose, follow ng negotiations and agreenent

with the Union, in order to facilitate the repl acenent
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of the Air Traffic Control Assistant grade with two new
grades i.e. Student Air Traffic Controllers and Data
Assi stants. The transition period |asted for sone
fifteen nonths.

The respondent states that since February, 1998 only a
mal e, who was recruited in Novenber, 1965 and is one of
t he nanmed conparators, remains in the ATCA grade. The
Aut hority contends that he is unique in that despite
his failure to pass end of probation technical

exam nati ons, which should have |lead to his dism ssa
after his second exam nation failure, he was confirned
in his appointnment as an Air Traffic Control Assistant
in 1967. The circunstances in relation to his

enpl oynent as an Air Traffic Control Assistant is at
Appendi x 6.

The Concl usions of the Equality Oficer

The Act under Section 2(1) provides that a wonen is
entitled to the sane rate of renuneration as a nman
where both are enployed, by the sane enployer in the
sanme place, on “like work” unless the enployer can show
under Section 2(3) that the differences in the rates of
pay is justifiable on grounds other than sex. The
conpany in this case disputes that the clai mants neet
the requirenents of section 2(1) in that all the
claimants are not enployed at the sane place as all the
conparators and while it naintains that there is no

“I't ke work” between any of the claimnts and any of the
conparators, it argues that there are legitimte
“ground other than sex” to justify the higher rate of

remuneration paid to the naned conparators.

In making ny recomendation in this case | have taken
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into account all of the subm ssions, witten and oral
made to ne by the parties to this case and al so the work
i nspections which | carried out on the work of claimants
and the conparators. | amsatisfied fromny inspections
of the work of the conparators and the work of the
claimants, that the descriptions submtted by the
parties fairly reflect the jobs of the enployees
involved in this claim The detailed job descriptions
of the claimants and the conparators, as submtted by
the Union are at Appendix 2. The job descriptions
subm tted by the Conpany are at Appendi x 4.

| note that the Authority accepts that all the
claimants, regardless of their work | ocation, do |ike
work with each other. | amsatisfied with the benefit
of nmy work inspections that they performlike work with

each other in terns of section 3(b) of the Act.

In relation to the seven conparators nom nated by the
Union | note that, at the tinme of the claim they were
all enployed as Air Traffic Control Assistants. |
further note the Authority accepts, regardless of their
work | ocation, that they performlike work with each
other. | amsatisfied with the benefit of nmy work

i nspections that they perforned the sanme work and that
they are enployed on |ike work with each other in terns
of section 3(a) of the Act.

Accordingly for the purposes of my conparisons it is
sufficient to conpare the work of one of the

conparators with the work of one of the clainmnts.

In order to decide the question of whether or not the

work of the claimants and that of the conparators is
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i ke work within the neaning of Section 3 of the Act, |
have sel ected M Paul Kennedy and Ms Cionagh M mmagh,
bot h of whom are enployed at Dublin Airport, for
conpari son purposes.

| considered, in the first instance, whether the work
performed by the claimants is the sane work to that of
the conparators in terns of Section 3(a) of the Act.
Section 3(a) states that two persons shall be regarded

as enpl oyed on |ike work: -

“where both performthe same work under the sane
or simlar conditions, or where each is in every
respect interchangeable with the other in relation

to the work,"”

| interpret Section 3(a) to nean that like work is
performed where two persons do exactly the same work
(under the same or simlar conditions) or there is ful

i nterchangeability between them In the course of work
i nspections at Dublin Airport I went through the
Authority’s job description {Appendix 4(3)} of the
conparator, for the purpose of conparison with the work
performed by the claimant. The respondent pointed out
that “Maintain traffic records” applies only to Shannon
and that “Perform Sinulator Pilot duties in Training
Centre as required’” did not apply to the conparator

Paul Kennedy. The Authority further pointed out that
all the other “duties and responsibilities” were comon
to both grades here, except that the first three issues
mentioned refer only to the Air Traffic Control

Assi stant grade.

| propose now to exam ne the three issues highlighted
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by the Conpany as giving rise to work differences in

the two grades.

The first issue raised here is the Primary Course and |
note that the Authority in its subm ssion states that
“That this examin essence is the |icence standard exam
for the Air Traffic Controller Gade 111.”

In relation to the Medical assessnents, the second

i ssue, the Authority in its subm ssion states that
“....an officer will be eligible to undergo a technical
exam nation and a nedi cal exam nation of the same
standard as the exam nations which are obligatory for
Air Traffic Control Oficers Gade 111.”

On the third matter, the performance of Air Traffic
Control Officer 111 duties, | note that an Air Traffic
Control Assistant would not be permtted to perform

t hese duties until s/he has passed the Primary Course
and nedi cal exam nati ons.

| have given careful consideration to these three
issues and it seens to ne, on the evidence available to
me, that none of these matters were required or were
necessary to carry out the duties of an Air Traffic
Control Assistant but rather they go to the eligibility
and/ or requirements of the pronotional grade of Air
Traffic Control Oficer class 111.

In the course of ny work inspections | asked the
conparator, M Kennedy (Dublin), about the differences
in his work conpared to that of the Data Assistants, he
stated that there were no differences. Having regard

to my work inspections and the views expressed in the

10
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final paragraph of 5.6, together with the views of the
af orenenti oned conparator | find that Ms. M magh and
M Kennedy for the purposes of section 3(a) perforned
the sane work as each other. As | have so found it
follows that each of the clainmants at Dublin Airport
performed the sane work with each of the conparators at
Dublin Airport.

| amre-enforced in ny view that they perforned the
same work having regard to fact that the clai mant and
the conparator were, for the purposes of section 3(a),
“in every respect interchangeable with each other in
relation to the work”. In this regard | should point
out that it was not unusual that a claimant woul d
relieve a conparator on duty and both grades worked at
the exact sanme work site dependi ng on whet her they were

i nvol ved in operational or training work.

| note that the claimants and the conparators either
work at Dublin Airport or at Shannon Airport. As
already stated | carried out work inspections at both
|ocations. | amsatisfied froma conparison of the work
of M Peter Lynch and Ms Ailish McGath, both of whom
are enpl oyed at Shannon Airport, for the sane reasons as
outlined at 5.5 to 5.8, that they perforned |ike work

w th each other under the terns of section 3(a). As |
have so found it follows that each of the clainmants at
Shannon perforned the sane work with each of the

conparators at Shannon.

As | have found that the claimants perfornmed the sane
work as the conparators there is no requirenment to
consider whether or not the work perfornmed by the

11
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claimants is like work with that performed by any of
the conparators in terns of Section 3(b) or (c) of the
Act .

Il wll now consider whether, as namintained by the
Aut hority, there are grounds other than sex justifying
the difference in pay rates between the clainmnts and
t he conpar at or s. Section 2(3), of t he
Anti-Di scrimnation (Pay) Act, 1974, provides:

"nothing in this Act shall prevent an enpl oyer from
paying to his enployees who are enployed on Ilike
work in the sanme place different rates of

remunerati on on grounds other than sex".

The Authority points out on the question of grounds
other sex, in the first instance, that the grades in
guestion are nmade up with both nmales and females. As
it is accepted that both grades contain nenbers of both
sexes it follows that that there is no case of direct

di scrim nati on here.

| note that the ECJ in the case of Enderby -Vs- Frenchay
Health Authority and Secretary of State for Health (Case
No: C-127/92), anong other issues, addressed the
guestion of the gender conposition of grades under
scrutiny in the context of indirect discrimnation. In
this regard the ECJ held that:

“There is a prima facie case of sex discrimnation
where valid statistics disclose an appreci abl e

difference in pay between two jobs of equal val ue,
one of which is carried out al nost exclusively by

wonen and the other predomnantly by nmen. It is

12



for the national court to assess whether the
statistics appear to be significant in that they
cover enough individuals and do not illustrate

purely fortuitous or short phenonena.”

5.14 In ny opinion, having regard to ECJ findings in Enderby,
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to establish a prinma facie case of indirect

di scri m nati on, when conparing grades, an Equality

O ficer would have to be satisfied that the grades in
guestion “cover enough individuals” and that one of the
grades nmust be “al nost exclusively” femal e and the ot her

“predom nantly” mal e.

In the present case the first question that | nust
consider is whether or not there are *“enough

i ndividual s” in both the Data Assistant grade and the
Air Traffic Control Assistant grade to nmake a realistic
assessnent as to whether or not the respective grades
are “al nost exclusively” femal e and “predom nant!y*

mal e.

| note that the statistical information furnished in
relation to the make up of the two grades on 5 February,
1998, the date of the claim are agreed by the parties.
The figures show that there were 26 fenmales and 12 nal es
in the Data Assistant grade and that 4 females and 7
males were in the Air Traffic Control Assistant grade.

| note that the percentage of males in the Air Traffic
Control Assistant grade, based on the agreed figures
show t hat seven nal es make up 63.36% of the total of

el even in the grade. The nunber of individuals here is
such that an addition or a reduction of one person
within the pool of eleven gives rise a percentage change

13
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of just over 9% It seens to nme that a m ni num change
which gives rise to a variable of 9% in a pool is such
t hat the pool does not “cover enough individuals” to be
significant. Accordingly, it is ny opinion, that the
nunber of enployees in the grade of Air Traffic Contro
Assistant is not sufficient to nmeasure whether or not

the grade is “predom nantly” nal e.

| wsh to add that if | was obliged to rely on the pool
of enployees in the Air Traffic Control Assistant grade
to make a deci sion on whether or not the grade is
“predomnantly” male it would be ny opinion that a grade
made up with 63.36% of males, as applies here, is not
sufficient to establish that it is a “predom nantly”

mal e grade.

It may be appropriate to state that the statistics
received in the course of this investigation in respect
of Novenber, 1995, at which tine agreenent was reached
between the parties on the new arrangenents, show that
the majority in the ATCA grade was nale i.e. 18 nales
made up 56.25% of the total in that grade. The
statistics here in relation to the gender nake up of the
ATCA grade prior to the introduction of the system show

only a slight inbalance in favour of nales.

As | amnot in position to find that the conparators
grade of Air Traffic Control Assistant grade is
“predomnantly” male there is no need for nme to consider
whet her or not the claimants grade of Data assistant is

“al nost Excl usively” female.

Having regard to the views | have expressed in relation

to the grades in question, in context of the ECJ finding

14
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in “Enderby”, | cannot hold that a prinma facie case of

i ndirect discrimnation has been established.

In summary, | found that all the claimnts perforned
like work with all the conparators, under the terns of
Section 3(a) of the 1974 Act. | also found, as the
grades in question were at the tine of the clai mmde up
of both sexes, that there was no direct discrimnation

agai nst the cl ai mants.

In regard to indirect discrimnation | found that there
was not a significant nunber of individuals in the grade
of Air Traffic Control Assistant, at the relevant tine,
to determne that the grade is “predomnantly” male. |
al so expressed the view that a grade made up with 63. 36%
of males, as applies inrelation to the Air Traffic
Control Assistant grade, is not sufficient to establish
that it is a “predom nantly” male grade. Accordingly I
hold that a prinma facie case of unlawful discrimnation
has not been established. | therefore found that the
claimants have no entitlenent, under the Act, to equal

pay with the nanmed conparators.

Reconmendat i on

In view of ny conclusions that there are grounds ot her
than sex to justify the pay differential between the
claimants and the conparators, under Section 2(3) of the
Anti-Discrimnation Act, 1974, | find that they have no
entitlement to the sane rate of renuneration as that

paid to the naned conparators.

15



Jim d erkin,
Equality Oficer,
11t h February, 1999
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